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NASD

LETTER OF ACCEPTANCE, WAIVER AND CONSENT

NO.#* E102002034201"

TO: Department of Enforcement

RE: Joscph Gunnar & Co. L.L.C. (BD No. 24795)

Respondent

Pursuant to Rule 9216 of NASD Cods of Procedure, Joseph Gummar & Co., LIL.C. (“Gunnar” or
*Respondent”), submits this Letter of Acceptance, Waiver and Consent (“AWC™) for the purpose
of proposing a scttlement of the elleged rule violations described in Part I below. This AWC is
submitted on the condition that, if accepted, NASD will not bring any future actions against
Respondent alleging violations based on the same factual findings.

Respondent understands that:

1.

Submission of this AWC is voluntery and will not resolve this matter unless and
until it has been reviewed and accepted by NASD's Department of Enforcement
and National Adjudicatary Council (“NAC™) Review Subcommittes or Office of
Disciplinary Affaire (“ODA”), pursuant to NASD Rale 9216; o

I this AWC is not accepted, its submission will not be used as evidence to prove
any of the allegations against Respondent; and

If accepted: -

a

this AWC will become part of Respondent’s permanent disciplinary record
mdmybecmsidaudmanyﬁmneacuonshmughxbyNASD or any
oﬂmregulatongmnstkspondaﬂ;

this AWC will be made availeble mrough NASD's public disclosure
program inmpanscmpublic inquiries abont Respondent’s disciplinary
record;

NASD may make a public :nnauncemcm ooncemmgth:s n.greementmd

- ‘the albjedmmﬂxmofinmrdmethhNASDmne 8310 and IM-

£310-2; and

,Respondentmaynottakemyacﬁonormkeptpmitmbc‘maﬁeany
.public statement, including in regulatory filings or otherwise, denying,

directly or indirectly, any allegation in this AWC or create the impression
that the AWC is without factual basis, Nothing in this provision affects
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Respondent’s testimonial obligations or right to take legal or factual
positions in kitigation or other legal proceedings in which NASD is nota
| party.
- Respandent lso understands that its experience in the securitics industry and disciplinary history
- may be factors that will be considered in deciding whether to accept this AWC. ‘That experience
eud history are as follows:
Gunnar first became registered as a member of NASD on or sbout March 14, 1990,

Gunnar has no disciplinary history with the Securities and Exchange Commission, any
self-regulatory organization or any state securities regulator.

L
WAIVER OF PROCEDURAL RIGHTS

Respondent specifically end vohmtanlywmvcs the following rights granted under NASD's Code

of Procedure:
A.  Tohave a Formal Complaint issued specifying the allegations against
Respondent; ,
B.  Tobe notified of the Forxnal Complaint and have the opportunity to answer the
allegatiops in writing;

C.  Todefend against the allegations in a disciplinary hearing before a hearing panel,
to have a written record of the hearing made and to have & written decision issued;
and .

D. 'TbappcalmynwhdmanwﬂwNACan&ﬂmntoﬂmU.S.Sccm'itiesand
ExchangeCommmmmmdaUS Courtoprpeds '

Further, Rcspnndcntspemﬁcanymdvoluntarﬂywaivw anynghtm claim bias or prejudgment of
the General Counsel, the NAC, or 2oy member of the NAC, in connection with such person’s ot
body’s participation in discussions regarding the terms and conditions of this AWC, or other

. consideration of this AWC, mclndlngmeptmecorrejecﬁonofﬂnsAWC

' Rﬁpondmﬁmhmspemﬂcauymdwhmmﬂywmgnyﬂgmmclmnﬂmapmviom
the gx parte prohibitions of Rule 9143 ar the separation of functions prohibitions of Rule 9144,
,mmnwummﬂ:mchpmmxbodfspmdpahoninmsmmmgmﬂmgﬁwmmd
conditions of this AWC, croth:reons:deraﬁonofthsAWC.mnludmgitsawcptanwor ‘
_ rejechon. ,
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IL
ACCEPTANCE AND CONSENT

Respondent hereby accepts and consents, without admitting or denying the
allegations or findings, and solely for the piaposes of this proceeding and any
other procesding bronght by or on behalf of NASD, or to which NASD is a party,
pnortoahcanngmdwnhoutmldjud;cauonofmymeoflawurﬁm,totba
en&yofﬂ:cfonowmgﬁndmgbyNASD ,

1. During the pericd of in or about November 2001 through in or ebout

April 2002, Gunnar served as placement agent for 8 “minitoum-
maximum” contingency private placement offering of securitics
(convertible notes) issued by Chell Group Corporation (“Chell™). The
terms and conditions of the offering were set forth in & private
plecement memorandum dated December 1, 2001 aud provided fora
contingency minimum of $3,000,000 and maxinum of §8,000,000.
On December 1, 2001, Gunnar entered into an Escrow Agreement with
Bank of New Yark with respect to the establishment of an escrow
account in conmection with the offering. The Bscrow Agresment
provided that if a minipawun of $3,000,000 was not deposited in the
Eserow Account as of February 28, 2003, the Escrow Account was to
be terminated and funds returned to investors.

However, g February 12, 2002, when the stated contingency of
$3,000,000 had not been met, Guonar cansed investor funds to be
disbursed from the escrow account and transferred to, inter alin, Chell
snd Gunnar, despite the fact that the Escrow Agresment specifically
provided that if $3,000,000 in private placement subscriptions had not
been received into the escrow account, the escrow account was to be
terrainated and fimds retumed to the investors. Guunar and Chell
amended the terms of the offering, but no carresponding amendment
or change was sver made to the Escrow Agresment to reflect the
changed offering terms. The Escrow Agreement thus did not
ncmnatelymﬂmmeo&'ermgcomgmcy

By reason of the foregoing, G:mnarviolatedSECRule 15¢2-4 and

'NASD Conduct Rule 2110.

DurmgthspmodofhoubomlnneZOOZﬁmughmmabmxtIﬂy
memarmedasplaccmmtagmtfora“mhmm—mmmum
contingency private placement offering of securities (convertible notes
mdwm)isnedbytheV-OneCmponnon("V-Om"). The terms
and conditions of the offering were set forth In & private placement

@004
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memorandum dated June 25, 2002 (ﬂle“V-OncPPM')mdprowdnd
for a contingency minimum of $1,000,000 and maximum of
$2,300,000. On or about June 10, 2002, Gunnar entered into an
Escrow Agreement with Bank of New York and V-One with respect to
the establishment of an escrow account in connection with the
offering. Gunnar and V-One amended the terms of the offexing, but no
corresponding amendment or change was sver made to the Escrow
Agrecment to reflect the changed offering terms. The Bserow
Agreement thus did not accurately reflect the offering contingency.
Further, Gunnar permitted fumds to be disbursed from the escrow
account to V-Ore and te Gumpar's counse] even though conditions
occwred pursuant to which the offering should have been terminated
and funds retxned to investors.

By reason of the foregoing, Gunnar violated SEC Rule 15c2-4 and
NASD Conduct Rule 2110.

~ 3. During the period of in or about March 2001 through in or about July
2002, Gurmar filed to timely file or ensure the timely filing of six
amendments to Uniform Notices of Securities Industry Registration .
(Porms U-4) apd Upiform Termination Notices of Securities Industry
Registration (Forms U-5) to report complaints received by the firm.

By mason of the foregoing, Guonar violated Article V, Sections 2 and
" 3 of NASD’s By-Laws and NASD Conduct Rule 2110.

4. While conducting a securities business on March 29, 2002, Gunnar

- failed to maintam the required minimum net capital as required by -
SEC Rule 15c3-1. Specifically, Gunnar was required to maintain net
capital in the amount of $100,000. On that date, Gunnar had a net
capital of $53,104, and a net capital deficiency of $46,896.

By reason of the forogoing, Gunnar violated SEC Rale 15¢3-1 and
NASD Conduct Rule 2110.

~ B. Respmdmnlsouonsmlstothcmponton.a:amamm,ofthefoﬂowmg
® A censure; and
e finc 0f $20,000.

The sanctions imposed herein shall be effective on a date st by NASD
staff. |
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ot
OTHER MATTERS -

A.  Respondent imderstands that it may attach e Comrective Action Statement to this
AWC that is 8 statement of demonstrable carrective steps taken to prevent future -
wisconduct. Respondent wnderstands that it may not deqy the charges or make
any staternent that is inconsistent with the AWC in this Statement. This
Statement does not constitute factus] or legal findings by NASD, nordoeslt
reflect the views of NASD or its staff.

B. Respondent egrees to pay any monetary sanctions imposed upon notice that this
AWC has been accepted and that such payments gre due and payeble and have
aﬂachzdmﬂlecnonofhym:mﬁmshuwmgthemaﬁmdbywhchkwpondm

proposes to pay &ny fme imposed.

C.  Respondent specifically and voluntarily weives any right to claim that it is unable
to pay, now or &t any time hereafter, any monetary sanction imposed in this
matter.

Respondent certifics that it has read and vnderstands all of the provisions of this AWC and has
been given a full opportunity to ask questions about it, and that no offer, threat, inducement, or
mscofmymmmmmmmmmmmmmmmm
to submit it ‘

u[-1 "04‘
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November 23, 2005
Date

ENFORCEMENT

“Xront M Wit

Frank M. Weber

Regional Counsel

District 10 - Department of Enforcement
Signed onbehalfofﬁmbuvcturofODA,by
delega:adanthonty

NASD District Director
HansReich

Senior Vice President
NASD, District 10

One Liberty Plaza

48% Floor

New Yoark, NY 10006
(212) 858-4100
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