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COMPLAINT
Eric J. Brown

(CRD No. 2203972)

Respondent.

Upon information and belief, Complainant alleges as foliows:

1. Respondent Eric J. Brown (“Brown"} (CRD No. 2203972) became registered with
NASD in 1992, From on or about May 28, 1999 through the present, Brown has
been registered as a general securities registered representative (Series 7) with
member firm Prime Capital Services, Inc. (“Prime”).

FIRST CAUSE OF COMPLAINT .

(NASD Conduct Rules 2310 and 2110 and IM-2310-2 -~ Unsuitable Variable Product
Recommendations - Customer RB)

2. Paragraph 1, above, is realleged and incorporated herein by reference.
The Initlal Four Switches
3. In or about July 2000, a non-brokerage account form at Prime was completed on
behalf of customer RB. That form provided that RB was retired and born in

1928. The form also listed RB’s investment objectives as long-term growth and

)
-

capital appreciation.



. Prior to becoming a client of Respondent Brown, RB held three (3) annuity
contracts: Allstate policy I (Allstate #1) (purchased in 1998), Alistate
policy I (‘Astate #2°) (purchased in 1993), and Travelers policy

I (“Travelers”) (purchased in 1998). RB also held a life insurance policy
with Hartford Life [INIEEEE Hartford™), which was not Brown's
recommendation.

. In or about July 2000, Brown recommended that RB surrender her Hartford Life
policy and use the proceeds to fund a variable annuity contract. RB agreed, and
on or about July 24, 2000, RB liquidated the proceeds from her Hartford Life
policy into SunAmerica Polaris Il Principal Rewards Variable Annuity contract
I (“Sun America™) through Anchor National Life insurance
Company (“Anchor”) which Brown had recommended. This contract was funded
with those proceeds in or about August 2000. Brown received at least $7,147.49
in commissions based on that transaction.

. In or about September 2000, Brown also recommended that RB surrender her
Allstate #2 variable annuity contract to purchase another variable annuity
contract. RB agreed and in or about October 2000, Brown caused $389,055.99
from RB’s Allstate #2 variable annuity to be transferred into a new variable
annuity contract with American Enterprise Life Signature- (“American
Enterprise”). Brown received a commission in the amount of $14,006.02 based
on that transaction.

. In addition, in or about December 2000, based upon Brown’s recommendation,
RB liquidated her Allstate #1 variable annuity totaling $153,509.57 and her

Travelers annuity totaling $293,959.36 and purchased two Allmerica Select



10.

1.

variable annuity contracts (“Alimerica #17) and || EGzGzG
(“Allmerica #2”) with those proceeds.
The Allmerica variable annuity contracts referenced in paragraph 7 above
provided for similar investment sub-accounts. Indeed, for the period ending
March 31, 2001, Brown made the recommendations that the funds be ailocated
within similar sub-accounts within those two contracts. Specifically, the
Allmerica #2 contract held positions within the following sub-account types:
International, Aggressive Growth, Growth, Growth & Income and Capital
Preservation. For the same time period, Allmerica #1 contract held positions
within the same sub-account types.
RB incurred approximately $21,254.40 in total surrender charges as a resuit of
Brown's recommendations that she surrender her Allstate #1 and Travelers
variable annuity contracts to purchase the two Allmerica variable contracts.
Brown received at least $12,887.10 as a result of RB’s purchase of the Allmerica
variable annuity contracts described above.

The Allmerica Switches
Less than one year later, on or about September 20, 2001, Brown recommended
that RB withdraw $142,000 from the Allmerica #2 contract and place those funds
into a Phoenix Home Life Big Edge variable annuity ([l ¢:Phoenix #17),
which RB did. The Phoenix #1 contract was funded with these proceeds on or
about November 5, 2001. RB incurred $9,095.10 in surrender charges and
Brown received $4,089.60 in commissions based on the transaction.
In addition, within less than one year from the purchase of the Allmerica #1

contract in September 2001, Brown also recommended that RB withdraw

-

$72,000 from the Allmerica #1 variable annuity contract and ptace those funds
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into another Phoenix Home Life Big Edge variable annuity contract ||| N
(“Phoenix #27). The Phoenix #2 contract was funded with these proceeds on or
about November 5, 2001.

RB incurred at least $6,467.49 in surrender charges as a result of the withdrawai
of $72,000 from the Allmerica #1 variable annuity contract to purchase the
Phoenix #2 variable annuity contract. Brown received at least $2,073.60 in
commissions based on the purchase transaction for the Phoenix #2 contract.

In December 2002, which was less than one year from the initial
recommendation and purchase of the Allmerica #2 variable annuity contract,
Brown recommended that RB liquidate the remaining funds in that variable
annuity contract, which RB did. On or about December 12, 2002, based upon
Brown's recommendation, RB liquidated the remaining funds in the Allmerica #2
variable annuity contract in the amount of $123,558.33 and placed those funds
intc a Jefferson Pilot life insurance policy.

RB incurred $8,872.94 in surrender charges as a result of the liquidation of the
Allmerica #2 variable annuity contract that RB had purchased less than one year
before.

Brown also recommended that RB liquidate the remaining funds held in her
Alimerica #1 variable annuity contract, which she did. On or about December
30, 2002, based upon Brown's recommendation, RB liquidated the remaining
funds in the Alimerica #1 variable annuity contract in the amo‘unt of $69,534.33
and placed those funds intc a Jackson National Life variable annuity contract

(“Jackson”).
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RB incurred $5,173 in surrender and contract fees as result of the liquidation of
the remaining funds held in the Allmerica #1 variable annuity contract and Brown
received commissions as result of this transaction.

In or about October 2000, Brown also recommended that RB purchase a GE
variable annuity contract _ which she did and she placed at least
$93,731.98 into that contract in 2000.

From in or about July 2000 until in or about December 2002, as detailed in
paragraphs 3-17 above, Brown recommended and effected transactions on
behaif of RB that resulted in RB purchasing seven different variable annuity
contracts with five different companies within a two-year period. Brown failed to
have a reasonable basis for recommending that RB purchase four variable
annuity contracts in 2000, and subsequently recommend that RB partially
withdraw, and ultimately completely withdraw, her funds from two of the variabie
annuity contracts she purchased in 2000 to fund three new variable annuities
and a life insurance policy within less than a two-year period,'\The purchase and
sale of multiple variable annuities and variable life products was unnecessary,
redundant and unsuitable. Brown's recommendations were inconsistent with
RB's financial situation, investment objectives, circumstances and needs.

Such acts, practices and conduct constitute separate and distinct violations of

NASD Conduct Rules 2110 and 2310, and IM-2310-2.



SECOND CAUSE OF COMPLAINT

(NASD Conduct Rules 2310 and 2110 and IM-2310-2 -- Unsuitable Variable
Product Recommendations - Customer VC)

20. Paragraphs 1 through 19, above, are realleged and incorporated herein by

21.

reference.

in October 2001, VC agreed to become a customer at Prime. On or about
October 12, 2001, a non-brokerage new account form at Prime was completed
on behalf of customer VC. On that new account form, VC stated that he was
retired and was born in 1939. VC's investment objectives were listed as long-
term growth and capital appreciation. On or about November 1, 2001, VC's
individual Retirement Account (the “Prime IRA") at Prime showed that he had
$1,121,391.93 in cash and securities in that account. Over t;1e course of less
than two years, Brown recommended that customer VC liquidate at least $1.25
million from his Prime IRA account at Prime in order to purchase variable annuity

contracts.

Switch One

22. In or about November 2001, Brown recommended that VC sell securities from

his Prime IRA account and purchase a variable annuity contract. Based on this
recommendation, VC completed an application for a variable annuity with Anchor
on or about November 10, 2001. Thereafter, VC caused $2560,000 to be
transferred from his Prime IRA account to fund the SunAmerica Polaris Protector
variable annuity contract (J R with Anchor. The Anchor annuity was

funded with these proceeds on or about January 11, 2002.

t
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23. The Letter of Intent to Switch Investments from the Prime IRA account to the
Anchor variable annuity provided, among other things, that the change was
being made “to provide death benefit guarantee to beneficiaries along with
guarantee income benefits.”

24. Brown received approximately $6,000 in commissions for effecting the
transaction.

Switches Two and Three

25. At or around the same time that Brown was recommending VC purchase the
Anchor variable annuity, he also was recommending that he purchase another
variable annuity with GE Life & Annuity Assurance Company. Based upon
Brown's recommendation, VC agreed to purchase another variable annuity with
GE Life & Annuity Assurance Company. On or about November 10, 2001, VC
completed an application to purchase the GE-Extra — Variable Annuity (“GE
variable annuity”). Thereafter, VC caused a transfer in the amount of $400,000
from his Prime IRA account to purchase the GE variable annuity. The GE
variable annuity was funded with these proceeds on or about January 16, 2002.

26. Similar to the Letter of intent to Switch Investments that VC completed for the
Anchor variable annuity switch, the Letter of Intent to Switch Investments from
the Prime IRA account to the GE variable annuity stated, am&hg other things,
that the change was being made “to provide death benefit guarantee and
possible bonus on gains.”

27. Brown eamned at least $10,560 in commissions for effecting this transaction.

28. On or about February 13, 2002, after the second recommendation that VC
transfer $400,000 from VC's Prime IRA account into the GE variable annuity,

Brown also recommended and effected another $100,000 from VC's Prime IRA



account and caused those funds to be placed into the established GE variable
annuity.

29. Brown eamed at least $2,640 in commissions for effecting the GE variable
annuity transaction.

Switch Four

30. In January 2002, Brown recommended that VC purchase yet another variable
annuity contract, which VC agreed to do. On or about January 14, 2002, Brown
recommended that VC use additional funds from his Prime IRA account to
purchase another variable annuity. Based upon Brown's recommendation,
$250,000 from VC's Prime IRA account was used to purchase another variable
annuity from the Equitable Company (“Equitable”). The Equitable variable
annuity was funded with these proceeds on or about February 12, 2002.

31. Brown received at least $7,800 in commissions for effecting this transaction.

Switch Five

32. At the same time that Brown was recommending and VC purchased the
Equitable variable annuity to VC, he also recommended that VC purchase
another annuity from The Manufacturers Life Insurance Company of North
American ("Manulife”). indeed, based upon Brown's recommendation, VC
completed and submitted a Manulife application to purchase the Manulife
Venture Vantage variable annuity (the “Manulife variable annuity”). This time,
VC caused $250,000 from the Prime IRA account to be used to fund the
Manulife variable annuity, which was funded on or about February 27, 2002.

33. VC also obtained certain riders associated with the Manulife variable annuity
contact that cost VC $1,078.48 in the first year.

34. Brown received at least $7,200 in commissions for effecting this transaction.



February 2003 Partial Switches From VC's Variable Annuities Into Jackson
National Variable Annuity Contract

35. In February 2003, Brown recommended and effected four partial withdrawals
from each of VC's existing variable annuity contracts - the Anchor, GE,
Equitable, and Manulife variable annuities - to purchase a fifth variable annuity
with Jackson National Life Insurance Company (the “Jackson variable annuity™).
On or about February 26, 2003, $175,000 was placed into the Jackson variable
annuity from the Anchor, GE, and Equitable variable annuities, and another
$22,500 was placed into that annuity on March 3, 2003 from the Manulife
variable annuity.

36. Similar to the previously purchased four variable annuities, the Jackson variable
annuity had a death benefit guarantee, guaranteed minimum income benefits,
and contract enhancement options.

37. VC incurred surrender charges totaling at least $6,820.36.

38. Brown received commissions totaling at least $7,959.25 relating to the

transactions associated with VC's purchase of the Jackson variable annuity.

Unsuitable Variable Annuity Recommendations
39. From in or about November 2001 until in or about March 2003, as detailed in
paragraphs 20 through 38 above, Brown engaged in a series of five transfers
from customer VC's existing Prime IRA account into four different variable
annuity contracts. In February 2003, just two years after purchasing four
different variable annuity contracts, Brown engaged in a series of four partial
switches from the variable annuity contracts that VC had purchased and placed

b

those proceeds into a fifth variable annuity. Brown failed to have a reasonable
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basis for recommending that VC liquidate cash and securities totaling $1.25
million from his Prime IRA account to purchase four different variable annuity
contracts with four different companies, and to subsequently take partial
withdrawals from those existing four variable annuity contracts to purchase
another variable annuity contract within less than a two-year period. The
purchase and sale of multiple variable annuities and subsequent liquidations of
those variable annuities was unnecessary, redundant and unsuitable. Brown's
recommendations to VC were inconsistent with VC’s financial situation,
investment objectives, circumstances and needs.
Such acts, practices and conduct constitute separate and distinct violations of
NASD Conduct Rules 2110 and 2310, and IM-2310-2.

THIRD CAUSE OF COMPLAINT

(NASD Conduct Rule 2110 - Falsification of Records)

Paragraphs 1 through 40, above, are realleged and incorporated herein by

reference.

in or about January 2002, Brown completed an application for VC to purchase
the Equitable variable annuity referenced in paragraph 29 above. In completing
that application, Brown answered “no” to the question on the application that
asked whether VC had any “other existing life insurance or annuities?”

In or about January 2002, Brown completed another application for VC, this time,
to purchase the Manulife variable annuity referenced in paragraph 31 above. In
completing that application, Brown answered “no” to the queition on the

application that asked whether VC had “any existing annuities or insurance?”

10



44. Brown had previously sold VC other variable annuities. The statements on the
applications referenced in paragraphs 42 and 43 above were false and created a
false book and record at Brown’s member firm.

45, Such acts, practices and conduct constitute separate and distinct violations of
NASD Conduct Rule 2110.

PRAYER FOR RELIEF

WHEREFORE, Complainant respectfully requests:

A. Findings of fact and conclusions of law that Respondent committed the violations
charged and alleged herein,;

B. An order imposing sanctions upon the Respondent in accordance with NASD
Rule 8310.

C. An order requiring Respondent to disgorge fully any and all ill-gotten gains
and/or make full and complete restitution, together with interest.

D. An order imposing such costs of any proceeding as are deeryed fair and
appropriate under the circumstances in accordance with NASD Rule 8330;

¢!
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E. An order imposing any other fitting sanction.

Date: —DCCt’mUe‘r’ 6‘ 2()0‘5
L

NASD District Director
Frederick F. McDonald, Jr.

NASD, District 11

99 High Street, Suite 900

Boston, MA 02110

(617) 532-3400; Fax: (617) 451-3524
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NASD
DEPARTMENT OF ENFORCEMENT

Paul M. Tyrrell, Regional Counsel
John M. D'Amico, Regional Chief
Counsel

NASD Department of Enforcement
99 High Street, Suite 800

Boston, MA 02110

(617) 532-3426

Fax No. (202) 721-6585

Of Counsel

Rory C. Flynn, Of Counsel

NASD Department of Enforcement
1801 K Street, N.W., Suite 800
Washington, D.C. 20006

(202) 974-2974

Fax No. (202) 721-8318

Roger D. Hogoboom, Of Counsel
NASD Department of Enforcement
370 17" Street, Suite 2900
Denver, CO 80202

(303) 448-3114; Fax No. (303) 620-8540



