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FINANCIAL INDUSTRY REGULATORY AUTHORITY R G
LETTER OF ACCEPTANCE, WAIVER AND CONSENT
NO. E1120040083

TO: Department of Enforcement
Financial Industry Regulatory Authority (“FINRA™)

RE: Investors Capital Corp., Respondent
Member Firm
BD No. 30613

Pursuant to NASD Rule 9216 of FIINRA’s Code of Procedure, Investors Capital Corp.
(“ICC™) submits this Letter of Acceptance, Waiver and Consent (“AWC™) for the
purpose of proposing 2 settlement of the alleged rule violations deseribed below. This
AWC is submitted on the condition that, if accepted, FINRA will not bring any future
actions against ICC alleging violations based on the same factual findings deseribied
herein,
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ACCEPTANCE AND CONSENT

Al Respondent hereby accepts and consents, without admitting or denying the
findings, and solely for the purpuses of this procesding and any other
procesding brought by or on behalf of FINRA, or to which FINRA is 2
party, prior to a hearing and without an adjudication of any issue of law or
fact, to the entry of the following findings by FINRA:

BACKGROUND

ICC (BD No. 30613) is a registered broker-dealer with its principal place
of business in Lynniield, Massachusetts and has been 2 member of FINRA
(82 Mational Asseciation of Secusities Dealers or MASD) since 1992,
ICC is & wholly-owned subsidiary of Investors Capital Holdings, Ltd.

ICC i a full-service broker dealer with approximately 800 registered
representatives in over 450 branch offices,

RELEVANT DISCIPLINARY HISTORY

ICC has relevant disciplinary history. On August 13, 2007, ICC was
censured and fined $75,000 for recordkecping {electronic
comraunications) and related supervision violations. On April 9, 2003,
ICC was censured and fined $250,000 for among other things, supervision
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and recordkeeping violations,

INTRODUCTION

Some mutual fund companies sell shates that charge front-end loads. These
mutual fund companies typically offer discounts at certain pre-determined
levels of investments, which are called “breakpoints,” These discounts are
commonly referred to as “breakpoint discounts.”

In March 2003, FINRA required certain member firms that sold front-end
load mutual finds to conduct a self-assessment of breakpoint compliance
{the “Self-Assessment™). FINRA provided the firms with instructions and
interpretative guidance on how to complete the Self-Assessment and report
the regults.

Based on its evaluation of the submitied Self-Assessment reports, FINRA
directed about 450 mermber firms to send letters and claim forms to their
customers who purchased front-end load rmitual funds, notifying them that
they might he due refundg as o result of the frens’ failures to provide
breakpoint discounts, In addition, FINRA. directed approximately 175 of
those firms with poor records of providing breakpoint discounts to complete
a comprehensive review of transactions for possible missed breakpoimts (the
“Trade-by-Trade Review™). The level of remediation that FINRA required
of member firms was based upon the data each firm reported in the Self-
Assessment. In addition, FINRA commenced formal disciplinary action
sgainst those firms that had the most serious deficiencics in awarding
breakpoint discounts to customers.

In August 2003, FINRA issued Notice to Members 03-47, which, in
providing guidancs to firms on the capital freatment of breakpoint refunds
issued through the Self-Assessment and Trade-by-Trade Review processes,
informed firms that FINRA expected that refunds would be made to
customers expeditiously.

This matter prows out of a national examination that FINRA began
conducting in 2005 (“the Breakpoint Self-Assessment Follow-Up Review™).
The primary purpose of the Breaknoint Self-Assessment Follow-Up Review
was to verify compliance with the instructions for the Self-Assessment and
Trade-by-Trade Review and to assess whether firms timely and accurately
completed remedial steps that FINRA required in 2003, The Breakpoint
Self-Assessment Follow-Up Review also sampled firms* efforts between
2004 and 2005 to assure that customers recsived breakpoint discounts on an
ongoing basis.

The Breakpoint Seli-Assessment Follow-Up Review conducted for ¥CC
found that the firm failed to acourately complete the Self-Asscssment, as




discussed below. By reason of the foregoing, Respondent violated NASD
Conduet Rule 2110.

_FACTS AND VIOLATIVE CONDUCT

In the Breakpoint Self-Assessment Follow-Up Review, FINRA found that
ICC did not accurately complete its Self-Assessment. Among other things,
ICC’s Self-Assessment underreported the number of transactions with
‘missed breakpoints, Had ICC accurately completed its Self-Assessment,
FINRA would have directed the firm to undertake additional vemedial steps.

By reason of the aforementioned conduct, [OC violated NASD Conduct
RBule 2110,

B. Respondent also consents to the imposition of the following sanctions:
* A censure and a fine in the amount of $25,000.

Respondent agrees to pay the monetary sanction upon notice that this
AWC has been accepted and that such payment is due and payable.

Respondent has submitted an Flection of Payment form showing the
method by which it proposes to pay the fine imposed,

Respondent specifically and voluntarily waives any tight to claim that
Respondent is unable to pay, now or at any time hereefter, the monstary
sanction imposed in this matter.

The sanctions imposed hersin shall be effective on a date set by FINRA
staff,

IL
WAIVER OF PROCEDURAL RIGHTS

Respondent specifically and voluntarily waives the following rights granted under
FINRA’s Code of Procedure:

A.  Tohave a Formal Complaint issued specifying the allegations against it;

B. Te be notified of the Formal Complaint and have the opportumty to
answer the allegations in writing;

C.  Todefend against the allegations in a disciplinary hearing before 2 hearing




pansl, to have a written record of the hearing made and to have a written
decision issued; and

D. To appeal any such decision to the National Adjudicatory Council
(“NAC"} and then to the UL.S. Securities and Bxchange Commission and a
U.S. Court of Appeals.

Further, Respondent specificaily and voluntarily waives any right to claim bias or
prejudgment of the General Counsel, the NAC, or any member of the NAC, in
connection with such person’s or body’s participation in discussions regarding the terma
and conditions of this AWC, or other consideration of this AWC, including acceptance or
rejection of this AWC.

Respondent further specificaliy and voluntarily waives any right to ¢laim that a person
violated the ex parte prohibitions of NASD Rule 9143 or the separation of functions
prohibitions of NASD Rule 9144, in connection with such person’s or body’s
participation in discussions regarding the terms and conditions of this AWC, or other
consideration of this AWC, including its acceptance or rejection.

101
OTHER MATTERS
Respondent understands that:

A, Submission of this AWC is voluntary and will not resolve this matter
unless and until it has been reviewed and accepted by the NAC, a Review
Subcommittee of the NAC, or the Offics of Disciplinary Affairs ("ODA”),
pursuant to NASD Rule 9216;

B.  Ifthis AWC is not accepted, its submisgion will not be used as svidence w
prove any of the sllegations against it;

. Ifaccepted:

1. this AWC will become past of Respondent’s permanent
disciplinary tecord and may be considered in apy future actions
brought by FINRA or any other regulator against it

2. this AWC will be made available through FINRA's public
disclosure program in response o public inguiries about
Respondent’s disciplinary record,




3. FINRA may make a public announcement concerning this
agreemant and the subject matter thereof in aceordance with
NASD Rule 8310 and IM-8310-3; and

4, Respondent may not take any action or make or permit to be made
any public statement, including in regulatory filings or atherwise,
denying, directly or indirectly, any {inding in this AWC or create
the impression that the AWC is without factual basis. Respondent
may not take aoy position in any proceeding brought by or on
behalf of FINRA, or to which FINRA is a party, that is incoosistent
with any part of this AWC. Nothing in this provision affects
Respondent’s right to take legal or factual positions in litigation or
othier legal proceedings in which FINRA is not a party; and

D Respondent may attach a Corrective Action Statement to this AWC that is
a statement of demonstrable corrective staps taken to prevent fature
misconduct. Respondent understands that it may not deny the charges or
make any statement that is ineonsistent with the AWC in this Statement.
This Statement does not constitute factual or legal findings by FINRA, nor
does it reflect the views of FINRA or its staff.

Respandent certifies that it has read and \nderstands all of e provisions of this AWC

and bas been given a full opportunity to ask questions about it; that Respondent has
agreed to its provisions voluntarily; and that no offer, threat, inducement, or promise of




any kind, other than the terms set forth herein and the prospect of avoiding the issuance
of a Complaint, has been made to induce Respondent to submit it.

Investors

Y [2 7/of By:
Date is, Esq.
General Counsel

Reviewed by:

Gail Marsball-Smith, Esq.
Counse] for Respondent
Bingbam MeCutchen LLE
2020 K Street, N.W.
‘Washington, DC 20006

Acoepted by FINRA:

3[23] 29 Signed on behalf of the
Date Dirsctor of ODA, by delegated authority

R N

-RaulM-Fyrrett tous! D . Tabernes
Sr. Special Regional Counsel
FINRA
99 High Street, 9% Floor
Boston, MA 02110
{617) 532-3426 (ielephone)
{202) 7216585 {facsirmile)
paul tyrreli@finra.org (e-mail)




