NASD
LETTER OF ACCEPTANCE, WAIVER AND CONSENT
NO. E112005005201

TO:  Department of Enforcement
NASD

RE:  American Skandia Marketing, Inc.
BD No. 21570

Pursuant to Rule 9216 of NASD Code of Procedure, we submit this Letter of Acceptance,
Waiver and Consent (“AWC”) for the purpose of proposing a settlement of the alleged rule
violations described in Part Il below. This AWC is submitted on the condition that, if accepted,
NASD will not bring any future actions against us alleging violations based on the same factual
findings.

We understand that:

1. Submission of this AWC is voluntary and will not resolve this matter unless and
until it has been reviewed and accepted by NASD's Department of Enforcement
and National Adjudicatory Council (“NAC") Review Subcommittee or Office of
Disciplinary Affairs ("ODA"), pursuant to NASD Rule 9216;

2. If this AWC is not accepted, its submission will not be used as evidence o prove
any of the allegations against us; and

3. If accepted:
a. this AWC will become part of our permanent disciplinary record and may
be considered in any future actions brought by NASD or any other

regulator against us;,

b. this AWC will be made available through NASD's public disclosure
program in response to public inquiries about our disciplinary record;

c. NASD may make a public announcement concermning this agreement and
the subject matter thereof in accordance with NASD Rule 8310 and M-
8310-2; and

d. We may not take any action or make or permit to be made any public

statement, including in regulatory filings or otherwise, denying, directly or
indirectly, any finding in this AWC or create the impression that the AWC
is without factual basis. Nothing in this provision affects our testimonial
obligations or right to take legal or factual positions in litigation or other
legal proceedings in which NASD is not a party.
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We also understand that our experience in the securities industry and disciplinary history may
be factors that will be considered in declding whether to accept this AWC, That experience and
history are as foliows:

American Skandia Marketing, Inc. (BD No. 21570} {"ASM”), located in Shelton,
Connecticut, has been a registered broker-dealer and member of NASD since
September 20, 1988. ASM Is a wholly-owned subsidiary of Prudential Annuities, Inc.
("PAI"}, formerly known as American Skandia, Inc. ASM employs approximately 400
registered persons.

ASM is the principal underwriter and distributor of variable annuity confracts issued by
American Skandia Life Assurance Corporation ("ASLAC"), o registered broker-dealers
for sale to their customers. ASLAGC is a stock life insurance company that is a whally-
owned subslidiary of PAl and whose ullimate parent is Prudential Financial, Inc. ASM
has no prior NASD disciplinary history.

[
WAIVER OF PROCEDURAL RIGHTS

We specifically and voluniarily waive the following rights granted under NASD's Code of
Procedure:

A To have a Formal Complaint issued specifying the allegations against us;

B. To be notified of the Formal Complaint and have the opportunity to answer the
allegations in writing;

C. To defend against the allegations in a disciplinary hearing before a hearing
panel, to have a written record of the hearing made and to have a written
decision issued; and

D. To appeal any such decision to the NAC and then to the U.5. Securities and
Exchange Commission and a U.S. Court of Appeals.

Further, we specifically and voluntarily waive any right to claim bias or prejudgment of the
General Counsel, the NAC, or any member of the NAC, in connection with such person's or
body’s participation in discussions regarding the terms and conditions of this AWC, or other
consideration of this AWC, including acceptance or rejection of this AWC.

We further specifically and voluntarily waive any right to claim that a person violated the ex
parte prohibitions of Rule 9143 ar the separation of functions prohibitions of Rule 9144, in
connection with such person’s or body’s participation in discussions regarding the terms and
conditions of this AWC, or other consideration of this AWC, including its acceptance or
rejection.
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ACCEPTANCE AND CONSENT

A. We hereby accept and consent, without admitting or denying the findings, and solely
for the purposes of this proceeding and any other proceeding brought by or on behalf of
NASD, or to which NASD is a party, prior to & hearing and without an adjudication of any
issue of law or fact, to the entry of the following findings by NASD:

Failure to Retain Electronic Communications

Rule 178-4 promulgated under the Securities Exchange Act of 1934 ("Exchange
Act") requires that brokerage finms maintain and preserve, for a period of not less than
three (3) years, electronic communications relating to the firm's business as a broket-
dealer. In Notice to Members 01-80 and 03-33, NASD communicated to members their
recordkeeping and supervisory obligations with respect to electronic communications,
including e-mail and instant messaging.

From at least Decemnber 1, 2002 through July 2005, ASM failed to maintain and
preserva all of its electronic communications as required by Exchange Act Rule 17a-4.
For much of that period, ASM "backed-up” electronic communications on an annual
basis, Accordingly, e-mail in the user's inbox and send folders were retained
electronically. The system, however, failed to capture, maintain and preserve any
electronic communications deleted from a user’s delete box prior to the annual back-up.
As a result, not allf electronic communications were maintained and preserved.

This conduct constituted separate and distinct violations of Exchange Act Rula
17a-4 and NASD Conduct Rules 3110 and 2110.

Pre-Registration Web CRD Bearches

NASD's Central Registration Depository {("Web CRD"} permits member firms to
perform a pre-registration search on individuals. A member firm, however, must first
obtain the wrliten consent of the individual and then affirm the following statement on
Web CRD:

By selecting this opfion, | acknowledge that { am considering this
person for registration or assignment o responsibilities subject to
federal law or SEC rules govemning statutory disqualification and
have cobtained and will keep on file this person's written consant
to review histher CRD record for that purpose.

From July 31, 2002 through July 31, 2005, ASM's supervisory system and
procedures were not reasonably designed to ensure that the required written consent for
Web CRD searches was retained by the firm. This conduct constitutes separate and
distinct violations of NASD Conduct Rules 3010 and 2110.

As a result of the supervisory deficiencies, ASM lacked the required
documentation in connection with 71 of its Web CRD searches during this time period.
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This conduct constitutes separate and distinct violations of NASD Conduct Rule 2110.
B. We also consent to the imposition, at 8 maximum, of the following sanctions:
A censure and a fine in the amount of $75,000.

In addition, we shall comply with the following undertakings within the time periods
specified below (unless otherwise exiended by NASD staff):

1. ASM shall undertake to review its procedures regarding Web CRD searches
and the preservation of electronic mall communications for compliance with
NASD rules and the federal securities laws and regulations. Within 180
calendar days of the issuance of this AWC, an officer of ASM will certify to
NASD in writing that It has completed its review and that it has established
systems and procedures reasonably designed to achieve compliance with
those laws, regufations, ang rules concerning Web CRD searches and the
preservation of electranic mall communications.

2. The certification, along with the procedurass, must be submitted to NASD's
Boston District Office staff. Although NASD staff may review the revised
pracedures, sald review shall in no way constitute an approval of the revised
procedures. The failure of NASD staff to alert ASM 1o any deficiencies in the
revised procedures shall not preclude NASD from instituting a subsequent
disciplinary action as a result of deficiencies in the revised procedures,

The sanctions imposed herein shall be effective on a date set by NASD staff.

In determining the amount of the fine, NASD took into account the demonstrable
corrective actions undertaken before the staff commenced its examination in August
2005. Specifically, as of July 2005, ASM, in an effort to enhance its system and
procedures for the preservation of electronic mail cornmunications, made appropriate
modifications to its system to ensure that all electronic communications were
mairtained and preserved. '

{il.
OTHER MATTERS

A. We understand that we may attach a Corrective Action Statement to this AWC that is
a statement of demonstrable corrective steps taken to prevent future misconduct.
We understand that we may not deny the charges or make any statement that is
inconsistent with the AWC in this Statement, This Staterment does not constitute
factual or legal findings by NASD, nor does it reflect the views of NASD or its staff.

B. We agree fo pay any mongtary sanctions imposed on us upon notice that this AWC
has been accepted and that such payments are due and payable and have attached
an Election of Payment form showing the method by which we propose to pay any
fine imposed.

C. We specifically and voluntarily waive any right to claim that we are unable to pay,
now ar at any time hereafter any monetary sanction imposed in this matter.




_ We certify that we have read and understand all of the provisions of this AWC and have been
given a full opportunity to ask questions about it, and that no offer, threat, inducement, or
promiss of any kind, other than the terms set forth herein, has been made to induce us to
submit it.

American Skandia Marketing, Inc.,
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@/{ / 04 Signed on behalf of the
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aul M Tymrell
Senior Counsel
NASD
Departrnent of Enforcement
89 High Street
Suite 900
Boston, MA 027110
{617) 532-3426

NASD District Director
Frederick F. McDonald, Jr,
NASD, Boston District Office
99 High Street, 9" Floor
Boston, MA 02110

(617) 532-3400
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